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This appeal is from a final order and judgment finding Appellant guilty of one count 
of retail theft, a third degree felony, and sentencing Appellant to a term of Zero (0) 
to five (5) years at the Utah State Prison. This Court has jurisdiction pursuant to 
Utah Code Ann. Section 78-2-2(3)(i). Appellant's conviction was entered by 
Judge Pamela G. Heffernan on July 15, 1998. On March 23, 1999 the Defendant 
was Re-Sentenced on the same charge and ordered to serve a term not to exceed 5 
years at the Utah State Prison to run consecutive with the other sentences being 
served. 
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IN THE COURT OF APPEALS OF THE STATE OF UTAH 
STATE OF UT A H , / 
Plaintiff/Respondent / 
vs / Case No 990286-CA 
ALFRED T LEE / Judge 
Defendant/Appellant / 
BRIEF OF APPELLANT 
JURISDICTIONAL STATEMENT 
This appeal is from a final order and judgment finding Appellant guilty of one 
count of retail theft, a Third Degree Felony, after a jury trial empaneled by the 
Honorable Pamela G. Heffernan, Second District Court Judge on July 15, 1999. 
On July 15, 199, the Defendant waived time for sentencing and was ordered 
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to serve an indeterminate term of not to exceed five years at the Utah State Prison 
on the felony count to run consecutive with the other sentence being already served 
at the Utah State Prison. On March 23, 1999 the Defendant was Re-Sentenced on 
the same charge and ordered to serve a term not to exceed 5 years at the Utah 
State Prison to run Consecutive with the other sentences being served. Credit was 
given for time served. 
The notice of appeal was filed with this Court. 
STATEMENT OF THE ISSUES AND STANDARD OF REVIEW 
Did defense counsel deny Appellant's right to effective 
assistance of counsel in violation of his constitutional right 
to counsel as guaranteed by the United States 
Constitution, VI Amendment; the United States 
Constitution, XIV, Section I, Section 7, and 12, see also 
Strickland v. Washington, 466 U.S., at 667, 104 S. CT 
2852 (1984); State v. Templin, 805 P 2d 182 (1990). 
STANDARD OF REVIEW 
The Appellate Court must decide if the trial record was adequate to permit 
decision on the issues where the Appellant is now represented by counsel, other 
than trial counsel. Further, where ineffective assistance of counsel is raised for the 
first time on appeal, the Appellate Court must determine, as a matter of law, 
whether the Appellant was denied effective assistance of counsel. State v. Callahan, 
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826 P 2d 590 (Utah App. Ct. 1993). In this case, Appellant must establish: 
(A) That his counsel's performance was so deficient as to fall below an 
objective standard of reasonableness; 
(B) But for his counsel's deficient performance, there is a reasonable 
probability that the outcome of the trial would have been different. 
Defense counsel's failure cannot be deemed trial strategy, in that there was no 
possible benefit for the Appellant from counsel's failure. State v. Hovator, 914 P. 
2d 37 (Ut ah 1996). Defense counsel failed to locate or subpoena a corroborating 
witness, who viewed the Defendant wearing the jacket he was alleged to have shop 
lifted from Deseret Industries, when he applied for employment immediately prior to 
his entering the Deseret Industries store, in Ogden, Utah. 
STATEMENT OF THE CASE 
The Appellant was found guilty of one count of retail theft, a Third Degree 
Felony, after a jury trial empaneled by the Honorable Pamela G. Heffernan, Second 
District Court Judge on July 15, 1998.(T at Pg's 170-71 and also R. at pg's 170-
71) 
At the trial before the jury on July 15, 1998 the Plaintiff called as its sole 
witness to the alleged retail theft Mr. Steve Reeves, a part time security guard for 
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the Deseret Industries, and also an Ogden City police officer. (T. at P. 57 and also 
R. at P. 57) The Officer testified that on May 20, 1998 he saw the Defendant pick 
a gray jacket off the end of the rack. (T. Pg7s 63-64) This jacket had a ski pass 
hooked with a metal clip covered with a sticky material and also a Deseret Industries 
tag attached by a thin piece of plastic. (T. P. 65) 
The officer testified that the Defendant bent down and tried to remove the ski 
pass, but could not do so. (T. P. 66) Next the Defendant removed a pair of nail 
clippers from his pocket. (T. P. 67) However, the Officer did not see the Defendant 
remove any of the tags. Officer Reeve testified he saw him put the jacket in his back 
pack. (T. P. 68 ) . When the Officer inspected the backpack he found a gray jacket, 
but the jacket had no tags on it. (T. P. 71) However, the officer did not go back 
and see if the tags were on the floor near where he testified he had seen the 
Defendant put the jacket in the back pack. (T. P. 74) 
The Defendant produced testimony that on May 10, 1998 he was given an 
order from a representative of the Church of Jesus Christ of Latter-day Saints to 
obtain from the Deseret Industries one jacket. (T. Pg's 98-99) The witness further 
testified that the Defendant did obtain a jacket from the Deseret Industries on or 
about May 10, 1998 (T. P. 101) 
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The Defendant was called ss a witness and testified that prior to going to the 
Deseret Industries on May 20, 1998 he went over to the Truck Stop and applied 
for a job. He was wearing the jacket obtained on May 10, 1998. (T. Pg's. 114-
115) The Defendant was not hired because he had a beard. (T. P. 113) The 
Defendant testified that this was the jacket he put in his back pack on May 20, 
1998. T. P. 115) 
STATEMENT OF FACTS 
On May 10, 1998 t he Appellant was residing in the Northern Utah 
Correctional Center (T. P 97) On that date the Appellant met with Mr. Richard 
Gooch, who represented the Church of jesus Christ of Latter-day Saints. At that 
meeting the Appellant requested assistance in obtaining certain items of clothing. 
Pursuant to that request Mr. Gooch completed an order which would permit the 
Appellant to obtain the clothing from the Deseret Industries. (T. Pg's 97-98) 
The Appellant testified that on Monday, May 11,1998 he went to the 
Deseret Industries and obtained the clothing listed on the order.(T p. 112) On the 
20th day of May, 1998 the Appellant first went to a Truck Stop to apply for 
employment. He interviewed for the job, but testified that he did not obtain the job 
because he had a beard. (T. P. 113) The Appellant further testified that when he 
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applied for employment with the Truck Stop he was wearing the jacket that he 
obtained from the Deseret Industries on May 11 ,1998 . (T. Pg's 114-115) 
The Appellant left the premises of the Truck Stop and obtained a ride to the 
Deseret Industries store in Ogden, Utah. (T. P. 113) The Appellant browsed 
around the store and ultimately went to the men's clothing department. (T. P. 114) 
Officer Steve Reeves observed the Defendant in the men's department because he 
was wearing a white cowboy hat and also had on his back a back pack. (T. Pg's 61 
62) Officer Reeves then saw the Appellant pick up a gray jacket that was at the end 
of a rack (T. Pg's 63-64) Steve Reeves noticed that the jacket had the usual Deseret 
Industries price tag attached to the jacket and also a ski pass attached with a metal 
clip with a sticky material over the ski pass. (T. P. 65) 
The Officer then testified that he saw the Appellant bend down and try to 
remove the ski tag, but could not remove the tag with a fingernail clippers. (T. Pg's. 
66-67) Officer Reeves testified that he did not see the Appellant remove any of the 
tags, but that he saw him take off his back pack and put the gray jacket into his back 
pack. (T. P. 68) When the Officer inspected the back pack, he found a gray jacket 
in the pack, but it did not have any tags on the jacket. (T. P. 71) At no time did 
Officer Reeve return to the men's area of Deseret Industries and attempt to locate 
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the Deseret Industries price tag or the ski tag. (T. P 74) 
The Appellant was then arrested for theft of the gray jacket and transported 
to the Weber County jail (T. P. 74) 
ARGUMENT 
Did defense counsel deny Appellant's right to effective 
assistance of counsel in violation of his constitutional right 
to counsel as guaranteed by the United States Constitution, 
VI Amendment, United States Constitution, VIV 
Amendment; Utah Constitution, Article I, Sections 7 and 
12, see also Strickland v. Washington 466 U. S. at 667, 
104 S. Ct. 2052 (1984); State v. Templin 805 P. 2d 
182 (1990). 
Both the United States Constitution and the Utah Constitution guarantee 
persons charged with a criminal offense the right to effective assistance of counsel to 
assist in their defense. See U.S. Constitution, Amendment VI, U.S. Constitution 
Amendment XIV, Utah Constitution, Article 1, Section 12; see also Strickland v. 
Washington, Supra, 466 U.S. at 667, 104 S. Ct. 2052 (1994) and State v. 
Templin 805 P. 2d 182 (1990). Appellant was denied his constitutionally 
guaranteed right and therefore the trial Court's final judgment and Order must be 
reversed. To successfully assert a claim to ineffective assistance of counsel, the 
Appellant must show that: 
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(1) His counsel's performance was objectively deficient; and 
(2) That there exists a reasonable probability that but for his counsel's 
deficient conduct, the verdict would have been more favorable to the Appellant. 
State v. Hovatorr 914 P. 2d 37 (Utah 1996); State v. Templinf Supra, at 186-
187; Strickland v.Washington, 466 U.S. Supra at 688. 
In this case, the Appellant proved that on May, 10, 1998 Mr. Peter Gooch, 
as an agent of the Church of Jesus Christ of Latter-day Saints, issued him a bishop's 
order to acquire certain items at the Deseret Industries. Among the items he was 
authorized to acquire was a jacket. On May 11 ,1998 the Appellant went to the 
Deseret Industries and acquired the authorized items, including the jacket. 
On the 20 th of May, 1998 the Appellant applied at a Truck Stop for 
employment. At the time of the application he was wearing the jacket that he 
acquired on the 11 * day of May, 1998. The employee of the truck stop, in 
conducting the interview, would have seen him wearing the jacket. 
Immediately after being rejected for employment because of his beard, he 
obtained a ride to the Deseret Industries store in Ogden, Utah for the purpose of 
obtaining a boom box. He was wearing the jacket when he entered the Deseret 
Industries store. While in the store he took the jacket off and put it into his back 
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pack. After the jacket was removed a security guard observed him placing the jacket 
in his back pack, and believing the jacket came from a rack in the store, detained 
him, searched his back pack and found the jacket therein. The security guard 
arrested the Appellant for shoplifting. 
The critical issue is whether the Appellant was wearing the jacket when he 
entered the Deseret Industries store and when he interviewed for employment with 
the Truck Stop. If Defense Counsel had contacted the employee of the Truck Stop 
to determine if the employee had seen the Appellant wearing the jacket, and called 
this employee to testify that the employee had seen the Appellant wearing the jacket 
at the interview, the Appellant could not have stolen the jacket from the store. 
Trial Counsel was negligent in that he made no attempt to provide an alibi for 
Appellant as to the origin of the jacket, which would counter the security officer's 
testimony that it came from the store rack. Trial Counsel's failure to secure an alibi 
witness for the Appellant during the trial was not a strategy decision and therefore 
created no advantage for the Appellant by his failure. Trial counsel's performance 
was so deficient that it fell below an objective standard of reasonableness, in that it 
deprived the Appellant of his right to provide an alibi for how he obtained the jacket. 
It is the Appellant's position that but for his counsel's deficient performance in 
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preparing his defense, there is a reasonable probability that the outcome of the trial 
would have been different. State v. Hovator. 914 P. 2d 37 (Utah, 1996). 
CONCLUSION 
Appellant is entitled to a new trial because he was denied effective assistance of 
counsel with regards to pre-trial preparation and defense counsel's failure to interview 
and call the employee of the truck stop as an alibi witness. 
DATED this to of ]une, 1999 
MAURIO RICHARDS 
Attorney Tor Defendant/Appellant 
CERTIFICATE OF MAILING 
I hereby certify that a true and correct copy of the above and foregoing Brief 
of Appellant was posted in the United States mail, postage prepaid, on this /0 
day of June, 1999 and addressed to: 
]an Graham 
Attorney General 
Heber M. Wells Building 
160 East 300 South, 6th Floor 
P.O. Box 140854 
Salt Lake City, Utah 841 14-0854 
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SECOND DISTRICT COURT - OGDEN COURT 
WEBER COUNTY, STATE OF UTAH 
STATE OF UTAH, 
Plaintiff, 
vs. 
ALFRED T LEE, 
Defendant. 
MINUTES 
JURY TRIAL 
SENTENCE, JUDGMENT, COMMITMENT 
Case No: 981902233 FS 
Judge: PAMELA HEFFERNAN 
Date: July 15, 1998 
PRESENT 
Clerk: juanas 
Prosecutor: BRENDA J. BEATON 
Defendant 
Defendant's Attorney(s): STEPHEN A LAKER 
DEFENDANT INFORMATION 
Date of birth: December 16, 1960 
Video 
Tape Number: HO715 Tape Count: 915 
CHARGES 
1. RETAIL THEFT (SHOPLIFTING) - 3rd Degree Felony 
Plea: Not Guilty - Disposition: 07/15/1998 Guilty 
TRIAL 
TAPE: H0715 TIME: 9:15 AM COUNT: 915 
On record. Jury selected, trial held and testimony taken. 
TIME: 12:07 PM Off record. Lunch recess. 
TIME: 1:30 PM On record. 
Jury returns with verdict of guilty. Defendant waives time for 
sentencing. 
TIME: 4:46 PM Off record. 
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1 what notices more he also has a green backpack that he has 
2 on. 
3 Q Okay. And when you say a backpack, is it a full-
4 size one or is it one of those little mini type? 
5 A I wouldn't call it a miniature, I'd probably call 
6 it more along, a little bit larger than a small, but not 
7 really a medium or a large size. 
8 Q Not the camping style? 
9 A Not a camping style, no. 
10 Q More like a book bag? 
11 A Yes. Something like a college student or a high 
12 school student would use. 
13 Q Okay. And what's so unusual about the fact that 
14 he's wearing this book bag? 
15 A What we have with a problem in this store is when 
16 people, we've had previous problems with shoplifters by 
17 putting merchandise, it's so easy to conceal merchandise 
18 into a bag and walk out of a store. To this date there is 
19 still not a policy in the store where you check all your 
20 bags or backpacks. So your chances of retail theft go up 
21 higher because the concealment is so much easier. 
22 Q You mean they don't have somebody stand out in 
23 front of the cash registers checking people's bags? 
24 A Well, they actually do have a checker person that 
25 sits right here that checks receipts going out. However, 
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any items that you bring in, the only thing they do is put 
a tag on it that says Deseret Industries to show that the 
bag itself came from outside the store. 
Q Okay. 
A But they do not inventory the bags coming in or 
those particular bags going out. 
Q All right. So you've seen the Defendant. About 
how many customers do you remember having in there that 
day? 
A Well, I don't know how many were in the store at 
that particular time, in the men's section, probably all 
together in here there was probably six people I would say. 
Q Okay. Just kind of shopping around? 
A Just kind of shopping around, yes. 
Q Okay. What is the Defendant doing when you first 
see him? 
A I first seen him he was just walking around this 
area here. And then I see him going over to the jacket 
section. 
Q Okay. 
A And when I noticed there was 
here in which I'd looked at earlier in 
and I notice that he goes and picks up 
the rack. It's on the end of the rack. 
Q It's on the very end? 
a jacket on the end 
the day and saw it 
the jacket off of 
63 
A That's correct. 
Q What color was that jacket? 
A It's gray. 
j I Q And why is that you remember that jacket in 
5 J particular? 
5 I A Well, I hang around a lot in the men's area 
7 because I can't blend in with the women, in the women's 
8 section, they kind of look at me, so I blend in a lot 
9 easier in the men's section. So I spend a lot of time here 
10 and the reason I spend a lot of time in this particular 
11 area is I have the three dressing rooms and so what I do a 
12 lot of is I watch people go into the dressing room, I count 
13 how many items they have, and what color they've got so I 
14 know what they went in with and what they come out with. 
15 Q Okay. 
16 A So, I hang around a lot in the men's area. 
17 Q Okay. And you had seen that jacket earlier? 
18 A Yes, I was looking at that jacket. 
19 Q Okay. And why were you looking at the jacket? 
20 A Well, for one I hang out in that area. 
21 Q All right. 
22 A and what I do is when I do walk around the store 
23 in that area, so I look more like a customer, I do pick an 
24 item up off of a rack and carry it over my arm and act like 
25 J I'm looking at something else. I did happen to look at 
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that jacket because I liked that jacket. 
Q All right. 
A Unfortunately with my size it was not fitting. 
Q All right. All right. So you looked at the 
jacket earlier in the day. Had you actually picked up the 
jacket? 
A Yeah, I had actually picked it up off the -
Q Did it have tags on it? 
A Yeah, what I noticed right off the bat was a ski 
pass from one of the resorts and you know they put those on 
with that metal clip and then when they've got the sticky 
that goes on over it. 
Q Okay. 
A And it's unusual for them to have tags still on 
it, but, so, and that's one reason why it caught my 
attention. 
Q And at that time on it does it have any tags 
identifying it as property of Deseret Industries? 
A Yes. What they do on all the clothing items that 
they can, 
that just 
the price 
other. 
Q 
A 
in the actual label itself they have a machine 
puts a really thin piece of plastic that holds 
tag on one end and goes through the label on the 
And did this jacket have one? 
It did. 
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1 Q And you're talking about the back collar? 
2 A The back collar of the tag. 
3 Q All right. How much is that jacket worth? 
4 A $5.00 is what it's marked for. 
5 Q Okay. So you'd looked at the jacket earlier and 
6 the tags were intact at that time? 
7 A That's right. 
8 Q All right. When you said that the Defendant came 
9 over to the jacket area and takes the jacket off, does he 
10 take the coat hanger or does he just take the jacket alone? 
11 A No, he leaves the coat hanger on it and he 
12 removes it actually from the hanger itself. 
13 Q Okay. And what does he do with the jacket? 
14 A Well, he then, there's a little space here 
15 between the jackets and the pants. He then bends down, in 
16 other words, he goes down like this on his knees, then 
17 removes his backpack from his back and he opens up the 
18 backpack. And he's trying to pull the tag from the ski 
19 pass off. 
20 Q Okay. 
21 A And he couldn't get it off because of they, what 
22 they use for a [inaudible] they don't come off easily, they 
23 use a thicker metal. 
24 Q Okay. 
25 A So he then brings out a pair of nail clippers. 
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1 Q Do you know where he got those from? 
2 A I didn't see where he pulled it out from, either 
3 his backpack or his pants, I couldn't see where, or pocket, 
4 I couldn't see where he brought it out from. 
5 Q Give the jury an idea of where he's standing and 
6 where your standing in relation and how you're able to see 
7 all of this. 
8 A He's in between the jackets and the pants and 
9 these racks are probably about five feet long. 
10 Q Okay. 
11 A All right and so he's bending down right in this 
12 area here and I'm here at this rack. 
13 Q Okay. About how far is that in terms of distance? 
14 A Probably ten, maybe 15 feet if you stretch the 
15 distance. 
16 Q Okay, so maybe from the distance that I'm 
17 standing to where you're at, or farther than that? 
18 A Right about this distance here. 
19 Q Okay. And if he's standing there, is his back to 
20 you or is he facing you or how is he facing? 
21 A He's crunched down kind of half of his back is to 
22 me, half of it is not, it's kind of in a sideways position 
23 J like this and I'm seeing from an angle coming down this 
way. 24 
25 J Q Okay. 
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A So I'm getting half of his back, half of his 
front and I'm, of course, moving around trying to see 
exactly what he's doing. 
Q And is he looking in your direction at all or -
A No. 
Q — he's towards the back of you. 
A That's correct. As far as I knew he had no idea 
I was there. 
Q All right. So, you watch him and he's bending 
down and you see him with the fingernail clippers. Is he 
able to get that tag off? 
A He is able to get that tag off. 
Q Okay. Do you see him do anything with the price 
tag too? 
A I didn't see him take the price tag off. I don't 
know what happened to the price tag. 
Q Okay. And then what are you able to see him 
doing then? 
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backpack 
puts 
kind 
not < 
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to the sales office which is located in this portion of the 
store. 
g J Q Okay. Kind of north. 
4 A It's, yeah, it's north. 
5 Q Okay. You get to the office. At that time do 
6 you take a look at what's in his backpack? 
7 A Well, I get back to the office and I generally go 
6 to the general manager's office, the big office where I 
9 have my files, and then do an ID. The general manager is 
10 busy with an interview so then I rake him to what's called 
|1 the change office where they count the change and that's 
12 where [inaudible], you know, I saw you put, and I told him 
13 that I saw him put the jacket in the bag and I need the 
il4 jacket back. I opened up the bag, his backpack, and there 
5.5 was the jacket, the gray jacket was in there. 
16 Q Okay. Was there anything else in that? 
17 A There was another jacket in the backpack itself. 
18 Q Okay. Did the gray jacket that you found in the 
19 pack, did it have any kind of tags or anything like that on 
20 it? 
21 I A No. 
Q Okay. Did it appear to be the exact same jacket 
that you had seen earlier that day hanging on the rack? 
A It is. Correct, yes. 
Q And the same jacket that you saw him take down? 
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Q Okay, and so essentially at some point you then 
the charging decision and he ends up getting charged 
this as well. 
A That's correct. 
Q Okay. Prior to May 20th, 1998 had you ever seen 
the Defendant before? 
A No. 
Q Do you know the Defendant at all? 
A I do not. 
Q Do you receive anything in addition just to 
normal wages if you arrest somebody for retail theft? 
A No. 
Q Approximately how long did you spend with the 
Defendant in the course of making this arrest and 
processing, taking the photograph, that sort of thing? 
A No more than a half hour. 
Q Did you recover the tags that were left 
apparently in this area? 
A 
Q 
area? 
A 
Q 
A 
No. 
Did you see the tags drop to the ground in the 
No, and I did not go back and look. 
Okay. Why didn't you go get the tag? 
Well, Mr. Lee, after he put the item in the 
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1 in a while I write orders to go over to the Bishop's 
2 Storehouse, you know for other items* 
3 Q Did you have an occasion on the, I'm trying to 
4 find it, on the 10th day of May to come into contact with 
5 Mr. Alfred Lee? 
6 A Yes, I did. 
7 Q And was that in connection with your, with your 
8 writing up a bishop's order? 
9 A That is correct. 
10 Q Can you tell me when you met with him and what 
11 the context of your association with him was with regard to 
12 this Bishop's Order? 
13 A Okay. I just, I usually go up on Sunday 
14 afternoons up to the Correctional Center and I always have 
15 a number of people to meet with and he was one of the 
16 people that I met with that day. And he said that he 
17 needed a order for clothing, so he could look for 
18 employment, and so I asked him what he needed. I filled 
19 out the order to him, put it in an envelope, sealed it and 
20 gave it to him and then told him to go down to the Deseret 
21 Industries, you know, when he could, and to contact one of 
22 the clerks and then they would fill his order. 
23 MR. LAKER: Can I have this marked? I'll give 
24 you another one I'm going to have marked as well. 
25 Q (BY MR. LAKER) I show you what has been marked 
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for the purposes of identification as 
and ask if you can identify that. 
A Yeah, I've got my copy too, 
checking to make sure it was the same 
the order that I wrote for him. 
Q That's an order for certain 
A Uh-huh (affirmative). 
Defendant's Exhibit 4 
so I was just double 
one. Yes, that is 
items of clothing? 
Q Now, if you had written that order and it didn't 
say Alfred Lee but let's say it said Steve Laker on the top 
of that, that's my name, just so that you know, and would 
you give that document back to me after having signed it? 
A Okay. I guess I don't quite understand the 
question. 
Q Well, after writing up this order, what do you do 
with it, do with the order? 
A Right. I put it in an envelope. I seal it. And 
then I give it to you and I keep one copy. 
Q Okay. All right. So then I would get it back 
and then I would take it to the Deseret Industries to have 
the order filled; is that correct? 
A That's correct. 
Q Now, in this particular order that you've got, 
that you signed on May 10, does that include, along with 
some other things, a jacket? 
A It does. 
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1 Q Okay- Let me ask you this, does that appear to be 
2 a receipt from the Deseret Industries for certain clothing 
3 items? 
4 A Yes, it does. 
5 Q And does that appear to be the same clothing 
6 items as is contained in the Bishop's Order? 
7 A Yeah, it looks like it, yes. 
8 Q And do you know whether or not a jacket was 
9 picked up at that time? 
10 A Yeah, here it says there was a man's jacket. 
11 Q Okay. 
12 A Right here at the bottom. 
13 MR. LAKER: It is included there. 
14 Counsel, I move for admission of Defendant's 4 
15 and 5. 
16 MS. BEATON: The State has some concerns as to the 
17 lack of foundation, dates have not been asked of this 
18 witness. 
19 THE COURT: Go ahead. 
20 MR. LAKER: That's fair. I thought I had asked. 
21 THE COURT: You may have. Why don't you ask it 
22 again just to be clear. 
23 MR. LAKER: I'll ask it again. 
24 Q (BY MR. LAKER) What day was it that you prepared 
25 the order? 
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A Okay. 
Q Okay. Taking your mind back, if you will, to the 
10th of May. Do you remember meeting with Mr. Gootch? 
A Yes, I sure do. 
5 I Q And for what reason did you meet with Mr. Gootch? 
6 A Well, I needed some clothes and I asked him if he 
7 could help me out. And he said yes he could. He said that 
8 was his job. And I said great. 
9 Q And what did he do? 
10 A Well, he gave me a, it's called a Bishop Order, 
11 to get me some pants and I got me some shoes, I got some 
12 boots. I've got some cowboy boots and he gave me a thing, I 
13 think to get a hat too and then some shirts, and some tee 
14 shirts and a jacket. And I don't know what else it was. I 
15 think that was it. Oh no, clock, radio, alarm clock, 
16 that's right. 
17 Q And you got an alarm clock as well? 
18 A Yes. 
19 Q Do you remember what day you filled that order. 
20 A Well, [inaudible] I got it from him on Sunday, 
21 the 10th, and then I filled it on Monday which is the next 
22 day. 
23 Q I see. Okay. Now, you filled that order. Was 
24 there anything left out of that order? 
25 J A No, there wasn't. I got it all. 
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were you employed? 
A No. 
Q Did you have any source of income at all? 
A Yeah, well, I had some money on me. 
Q Okay. Now, I'm specifically directing your 
attention now to the 20th day of May. Do you remember 
going in to the Deseret Industries on the 20th day? 
A Yes I do. Yes I do. 
Q Do you remember what time that was? 
A It was between, let's see it was about 1:30 and 
2:00 when I went there, because I just, because I went over 
to the truck stop and applied for a job there and they 
wouldn't hire me because I have a beard, the truck stop, 
you got to shave and I told him I says I'll check back with 
you. So I, some young kids gave me a ride into D.I. and 
dropped me off at the D.I. 
Q Okay. 
A From the truck stop. 
Q And you got there at about what time? 
A About 1:30 or 2:00 I got there. 
Q Okay. Can you tell us what door you entered? 
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1 A I entered in the south end of D.I. because that's 
2 the side they dropped me off on. 
3 Q Okay, on the south end? 
•4 A Yes. 
5 Q And do you remember where you went -
6 A Yes, when I went in there, you want me to show 
7 you on the diagram here? 
8 Q Yes, if you'd step over here. 
9 A Okay. This is the south door where I came in, I 
10 walked around the cashier's and I went straight back here 
11 and back in the back, that's way back here, I guess. 
12 Q What's way back there? 
13 A It's electronics. It's the as-is department and 
14 there's all kinds of stuff back there like TV's and stuff, 
15 they've got TVS that [inaudible] fix and I was looking to 
16 get me a boom box. One that's like a ghetto blaster that's 
17 got two speakers— 
18 Q Radio type thing. 
19 A Yeah. And I was looking for one there, and I 
20 didn't find one there, so I walked back here. Then I was 
21 over here looking at tee shirts and stuff like that and 
22 that's when that guy says that I stole my jacket, because I 
23 didn't steal it. I had my coat on and so I took my 
24 backpack off, set it down, and I pulled the coat off— 
25 Q Wait, we'll do this a little bit at a time. I 
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1 don't want to go too fast. When you came in the store what 
2 I were you wearing? 
3 A I was wearing my jacket, because I'd just come 
4 in, it had been, I don't know about 1:30 or 2:00, yeah, it 
5 was between 1:30 and 2:00 and I came in, I have my jacket 
6 on and my backpack on. 
7 Q And you had a backpack on. Is this a day-pack 
8 type? 
9 A Yes, it was a little green book bag. 
10 Q Okay, and you came in the store and did you at 
11 any point remove your jacket? 
12 A Yes, I did. When I come back, after I looked at 
13 electronics I went back over there and I was looking at tee 
14 shirts and I was getting hot. So I took my coat off, took 
15 my backpack off first, set it down, pulled my coat off, 
16 because it was one of those pullovers, and I took it and I 
17 rolled it up, bent down, unzipped backpack, put it in my 
18 backpack, zipped it up, and then put my backpack back on. 
19 Q Okay. So, you put the coat that you wore in, 
20 which was a gray jacket? 
21 A Yes, it was my gray jacket. 
22 Q And then what did you do? 
23 A Then I walked right, I walked straight over here, 
24 past the cash girl — no, I walked over here first and I 
25 checked that hats, still looking for me another hat, cowboy 
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1 would have been able to cross-examine you? 
2 THE WITNESS: Yes, I did. Yes. 
3 THE COURT: That's fine. I just wanted to make 
4 sure that it was on the record that you understood that 
5 that was about. Okay. All right we'll just wait for the 
6 jury to come back in and receive the verdict. 
7 (Whereupon a recess was taken.) 
8 THE COURT: All right, members of the jury, I see 
9 that Mr. Poorte is the foreman. I see you walking in with 
10 the papers. I would ask you at this time if you would 
11 stand and then after we've gone through this procedure I 
12 have the bailiff pick up the verdict, the verdict form so 
13 we can put it in the file and the jury instructions. Has 
14 the jury reached a conclusion with regard to the third 
15 degree felony theft? 
16 JUROR POORTE: Yes, we have. 
17 THE COURT: And Mr. Poorte what is the jury's 
18 verdict? 
19 JUROR POORTE: We found him guilty. 
2 0 THE COURT: Okay. Thank you very much. And, at 
21 this time would you like the jury polled. 
22 MR. LAKER: Yes, please. 
23 THE COURT: Okay. You can have a seat, Mr. 
24 Poorte. Why don't you pick up the verdict. I want to take 
25 a look at it and make sure it is in the proper order. What 
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I'm going to do is ask each of you 
verdict and if you'd just answer 
this your verdict? 
JUROR POORTE: Yes. 
THE COURT: Mrs. Warner 
JUROR WARNER: Yes. 
ye 
is 
if in 
s or i 
this 
fact thi 
10. Mr. 
your 
s is your 
Poorte 
verdict? 
is 
THE COURT: Mr. Casteel is this your verdict? 
JUROR CASTEEL: Yes. 
THE COURT: Mr. Bess is this your verdict? 
JUROR BESS: Yes. 
THE COURT: And Mr. Warren is this your verdict? 
JUROR WARREN: Yes. 
THE COURT: Mrs. Dionne is this your verdict? 
JUROR DIONNE: Yes. 
THE COURT: Mr. Poison is this your verdict? 
JUROR POLSON: Yes. 
THE COURT: And Ms. Meiser is this your verdict? 
JUROR MEISER: Yes. 
THE COURT: Okay. Thank you very much. Before you 
leave, I just want, we will have to set a sentencing date 
and that type of thing. I don't know if any of you want 
to, had any questions that came up during the trial that 
you might just want to talk with me about. There's some 
probably that I can't answer. To the extent that I can I'd 
be available to talk with you in the jury room afterward if 
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